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Introduction to the Subject
Liability
• What is it?

• The obligation to rectify or compensate for a wrong

occurred

• Can be moral or legal

• If legal: Exact content determined by law (contract, statute

or courts)

•
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Introduction to the Subject
• Different aspects of liability:

•

➢

Fault versus no-fault (strict liability)

➢

Different grades of fault - from slight negligence to intent
with all kinds of grade in-between

➢

Unlimited – civil law standard

➢

Limited liability – transport law standard

➢

Limitable – standard for shipowner’s global liability

➢

Liability for oneself or for others (vicarious liability)
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Liability in European Inland Navigation
• Contractual versus non-contractual liability
• International Harmonization only for liability under

Contracts of carriage → CMNI

•

➢

Art. 16 CMNI: fault-based liability for damage to or loss of
cargo

➢

Art. 17 CMNI: Vicarious liability of the carrier for his
servants and agents

➢

Art. 25 CMNI: possible contractual exclusion of liability
for error in navigation by master and crew

➢

No mandatory insurance
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Liability in European Inland Navigation

• National law for damage caused by the operation of the

ship, e.g. § 3 German Inland Navigation Act

• General national tort law, (§ 823 German Civil Code)

including vicarious liability (§ 831 German Civil Code)

•

6

Limitation of Liability in European Inland Navigation
• CNMI: „Per Package“ Limitation for contractual liability for

loss of or damage to cargo

• CLNI: „Global“ Limitation for all kinds of liability of the

shipowner:

Art. 1 (1) CLNI:
Vessel owners and salvors, as hereinafter defined, may
limit their liability in accordance with the rules of this
Convention for claims set out in Article 2.

•
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Limitation of Liability in European Inland Navigation
Art. 4 CLNI
Conduct barring limitation
A person liable shall not be entitled to limit his liability if it is
proved that the loss resulted from his personal act or
omission, committed with the intent to cause such loss, or
recklessly and with knowledge that such loss would probably
result.
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Limitation of Liability in European Inland Navigation
Art. 4 LLMC
Conduct barring limitation
A person liable shall not be entitled to limit his liability if it is
proved that the loss resulted from his personal act or omission,
committed with the intent to cause such loss, or recklessly and
with knowledge that such loss would probably result.
Convention on Limitation of Liability for Maritime Claims, 1976,

•
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The Uniform
Interpretations
•
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The Making of the Unified Interpretations
• Unified Interpretation on the Test for Breaking the Owner's Right

to Limit Liability under the IMO Conventions

• Drafted in the Legal Committee of the International Maritime

Organization (IMO)

• Why the IMO?
➢

Because LLMC and CLC are IMO Conventions

• Purpose: Providing an authoritative interpretation of Art. 4 LLMC

and Art. V CLC (Convention on Civil Liability for Oil Pollution 1992
• Resolutions by all member states to LLMC and CLC during the

nd
32

session of the IMO General Assembly in December 2021
•
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The Content

• 21 Recitals

• Only 3 paragraphs

• Paras. 2 and 3 dealing with circulation of the Resolutions by the

IMO Secretary-General

• Only para. 1 with substantive content.
➢ 6 aspects
•
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The Content – Virtual Unbreakability
(a) as virtually unbreakable in nature i.e. breakable only in very
limited circumstances and based on the principle of
unbreakability;

•

13

The Content – Virtual Unbreakability
• The Standard:

Virtual Unbreakability
(Principle of Unbreakability)

• Requires to look beyond the individual case in front of the Court

• Requires to consider whether breaking limitation on the facts of

the case in Court would mean that breaking of limitation may
occur so often that it is no more “virtually unbreakable”

• Germany: requires a new approach as the above test so far is not

part of the considerations
•
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The Content – more than Gross Negligence
(a) as virtually unbreakable in nature i.e. breakable only in very limited circumstances and
based on the principle of unbreakability;

(b) to mean a level of culpability analogous to willful
misconduct, namely:

(i) a level higher than the concept of gross negligence …

•
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The Content – more than Gross Negligence
• Check what your Courts say in respect of recklessness

• Any view that recklessness is equal to objective gross negligence

no more sustainable

•

➢

viz. Koller, Transportrecht, § 5b BinSchG and § 435 Rn. 6

➢

Compare with v. Waldstein/Holland, Binnenschiffartsrecht, §
5b Rn. 5: “More than gross negligence”
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The Content – Limitation and Insurance
(a) as virtually unbreakable in nature i.e. breakable only in very limited circumstances and
based on the principle of unbreakability;
(b) to mean a level of culpability analogous to willful misconduct, namely:
(i) a level higher than the concept of gross negligence …

(ii) a level that would deprive the shipowner of the right to
be indemnified under their marine insurance policy; and
(iii) a level that provides that the loss of entitlement to limit
liability should begin where the level of culpability is such
that insurability ends;

•
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The Content – Limitation and Insurance
(ii) a level that would deprive the shipowner of the right to be
indemnified under their marine insurance policy; and
(iii)

•

a level that provides that the loss of entitlement to limit liability
should begin where the level of culpability is such that
insurability ends
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The Content – Limitation and Insurance
(ii) a level that would deprive the shipowner of the right to be
indemnified under their marine insurance policy; and
(iii)

a level that provides that the loss of entitlement to limit liability
should begin where the level of culpability is such that
insurability ends

Effect of subsection (ii):

limited

unlimited
Liability

insured ?

uninsured ?
Insurance

•
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The Content – Limitation and Insurance
(ii) a level that would deprive the shipowner of the right to be
indemnified under their marine insurance policy; and
(iii)

a level that provides that the loss of entitlement to limit liability
should begin where the level of culpability is such that
insurability ends

Effect of subsection (iii):

limited

unlimited
Liability

insured ?

uninsured ?
Insurance

•
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The Content – Limitation and Insurance
(ii) a level that would deprive the shipowner of the right to be
indemnified under their marine insurance policy; and
(iii)

a level that provides that the loss of entitlement to limit liability
should begin where the level of culpability is such that
insurability ends

Effect of subsection (iii):

limited

unlimited
Liability

insured

uninsured
Insurance

•
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The Content – Limitation and Insurance
Consequences:

• Any argument for unlimited liability will be an argument for loss

of insurance cover

Think twice before you plead unlimited liability.

You might end up with a pyric victory:
you get a judgment on unlimited liability, but with
no insurance to enforce it into

•
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The Content – Limitation and Insurance
(a) as virtually unbreakable in nature i.e. breakable only in very limited circumstances and
based on the principle of unbreakability;
(b) to mean a level of culpability analogous to willful misconduct, namely:
(i) a level higher than the concept of gross negligence … for Maritime Claims;
(ii) a level that would deprive the shipowner of the right to be indemnified under
their marine insurance policy; and
(iii) a level that provides that the loss of entitlement to limit liability should begin
where the level of culpability is such that insurability ends;

(c) that the term "recklessly" is to be accompanied by "knowledge"
… must be met in their combined totality and should not be
considered in isolation of each other; and

(d) that the conduct of parties other than the shipowner, for
example the master, crew or servants of the shipowner, is
irrelevant and should not be taken into account when seeking
to establish whether the test has been met.
•
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The Content – Para 1 (d)
The States Parties to the to the Protocol of 1996 to amend the
Convention on Limitation of Liability for Maritime Claims, 1976,
present at the thirty-second Session of the Assembly of the
International Maritime Organization,
1

AFFIRM that the test for breaking the right to limit liability as
contained in article 4 of the 1976 LLMC Convention is to be
interpreted:
(d) that the conduct of parties other than the shipowner, for
example the master, crew or servants of the shipowner, is
irrelevant and should not be taken into account when
seeking to establish whether the test has been met.

•
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The Binding Effect
•
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The Binding Effect
• Vienna Convention on the Law of Treaties between States and

International Organizations or between International
Organizations, 1986

• 116 ratifications

• Croatia and all countries of CLNI – subject to France – ratified

• Widespread view: The content of the Vienna Convention

meanwhile reflects international customary
law and, therefore, has effects also for states
which have not ratified it
•
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The Binding Effect
• Article 31 General Rule of Interpretation

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.

2. …
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its
provisions;

•
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The Binding Effect
International Court of Justice, Whaling in the Antarctic, at para. 83
First, many IWC resolutions were adopted without the support
of all States parties to the Convention and, in particular,
without the concurrence of Japan. Thus, such instruments
cannot be regarded as subsequent agreement … within the
meaning of … paragraph (3) of Article 31 of the Vienna
Convention on the Law of Treaties.

• As all state parties to the LLMC and CLC Conventions have passed

the resolutions, the test is passed
Unified Interpretations bind the courts in all LLMC
and CLC member states
•
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Relevance
for CLNI?
•
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Relevance for CLNI?
• No resolution by CLNI members states

No binding effect under Art. 31 Vienna Convention

• Identical wording?

CLNI

• Genesis of the CLNI?

•
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Relevance for CLNI?

•
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Relevance for other Conventions?

•
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Relevance for CLNI?

•

33

Relevance for CLNI?
• Harmonization of maritime and inland navigation laws calls for

taking over of the Unified Interpretations for CLNI

Seagoing vessels and inland vessels meet in seaports and estuary
waterways, and seagoing coasters are constantly and increasingly
taking part in traffic on inland waterways. A fundamentally
uniform law, in particular with regard to the limitation of liability,
CLNI
is therefore necessary. It would hardly be tolerable if a seagoing
vessel colliding with an inland waterway vessel were treated
differently, or even if the inland waterway vessel had unlimited
liability, while the seagoing vessel could invoke the limitation of
liability under maritime law
(Müller, Probleme des Binnenschafffahrtsrechts V, 1988, p. 1039

Unified Interpretations to be taken into account for
inland navigation
•
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Text of the
Unified
Interpretation
•
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Conclusions
•

•
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